
The issues are: 

a)     That the Governor of Punjab cannot be impleaded as a party in light of the bar envisaged by Sec 
29 of the Punjab Office of the Ombudsman Act, 1997. 

b)     That a writ of certiorari issues to remove a suit from a lower Court to High Court. 

c)      That there is neither any provision for review/ revision of Governors Order nor the provisions of 
the enactment provide for any further Appeal against the Governors Order. 

d)     That the Governor cannot be made party in view of Article 248 of the Constitution of the Islamic 
Republic of Pakistan, 1973. 

e)     That though the Governor acted in the capacity of persona designata whilst discharging his 
functions as Representation Authority, his order alone should suffice for the process of Judicial Review. 

2.         We have perused relevant jurisprudence relating to the matter and prepared a note on the subject dilating 
upon legal as well as factual aspects of the case. The note highlights: 

a)     That there is no bar to the Governor of Punjab being impleaded as a party for acts discharged in 
the quasi-judicial capacity of Representation Authority. 

b)     That a writ of certiorari lies not just to remove a suit from a lower Court to High Court but there are 
many other grounds and instances when a writ of certiorari may lie. 

c)      That judicial review of the Governor’s Order, though not provided in the enactment, is possible. 

d)     That the protection afforded by Art. 248 of the Constitution of the Islamic Republic of Pakistan, 
1973 is qualified. 

e)     That the Governor acts as persona designata whilst discharging his functions as an Appellate, 
Revisional or Representation Authority and thus his actions are susceptible to judicial review. 

Can the Governor be impleaded as a party in writ proceedings? 

The courts have long been struggling with the distinction between ‘judicial’ ‘quasi-judicial’ and ‘administrative’ 
functions in an attempt to bring the ever expanding administration of government departments under judicial 
control As a result of conceptual confusion the phrase ‘quasi-judicial’ came to be used to cover those functions which 
were not easily compartmentalized into judicial or administrative functions. 

In the debates for the ratification of the American constitution, James Madison, known as the father of the American 
Constitution, identified the dilemma of constitutionalism: how to empower the government sufficiently for its tasks and 
at the same time, how to limit it from overreaching the individual.Ever since Marbury vs. Madison, this principle of 
Judicial Review has become “part and parcel” of all constitutional systems having written constitutions including those 
on the Westminster model such as Pakistan. 

All Administrative actions are susceptible to Judicial Review broadly on the following grounds: Procedural impropriety, 
illegality and irrationality. All judges have immunity from legal action in the performance of their judicial functions. 
Provided that a judge acts within jurisdiction, no action for damages may lie. In England and Wales, the Crown 
Proceedings Act of 1947 also provides protection for the Crown from liability for conduct of any person discharging 
‘responsibilities of judicial nature vested in him’ or in executing the judicial process In Pakistan, Article 248 of the 
Constitution provides for constitutional safeguards for certain offices but these safeguards, as will be mentioned later 
in this note, are qualified and to be construed in the strictest manner possible. 



In the present instance, the Principal Secretary to the Governor has relied on Sec. 29 of the Punjab Office of the 
Ombudsman Act, 1997 which envisages a bar of jurisdiction and Sec. 30 which provides for immunity.  The Sections 
read as under: 

29. Bar of jurisdiction.--No Court or other authority shall have jurisdiction-- 

(i) to question the validity of any action taken, or intended to be taken, or order made, or anything done or 
purporting to have been taken, made or done under this Act; or 

(ii) to grant an injunction or stay or to make any interim order in relation to any proceeding before, or 
anything done or intended to be done or purporting to have been done by, or under the orders or at the 
instance of the Ombudsman. 

30. Immunity.--No suit, prosecution or other legal proceeding shall lie against the Ombudsman, his staff, Inspection 

Team, nominees, members of a standing or advisory committee or any person authorized by the Ombudsman for 
anything which is in good faith done or intended to be done under this Act. 

Both these sections relate to the office of the Ombudsman and act to protect the office from superfluous suits. 
However where the Ombudsman errs in the application of law or acts in a malafide manner it cannot possibly be 
assumed that the aggrieved party would have no recourse to remedy the injustice caused. The Governor acts as a 
forum for further redress in his capacity as Appellate, Revisional or Representation Authority and as such 
acts in a quasi-judicial capacity when affording the aggrieved person a right of hearing. The principles of 

natural justice or audialterimpartem have to guide all quasi-judicial decisions. It is on the grounds of not complying 
with the principles of natural justice that an order passed by such an authority becomes susceptible to scrutiny. 

Immunities are present so as to not hinder judges and other officials in the exercise of their esteemed judicial office. 
The immunity from suit does not act as a carte blanche for all acts performed. Should there be error on record, 
malafides, bias etc, the order passed is susceptible to review. The concept of carte blanche immunity is corollary to 
unfettered discretion. Professor Sir William Wade QC in his “Administrative Law” states that unfettered or absolute 
discretion is a “beguiling heresy” and those who argue that some enactment confers unfettered  discretion are “guilty 
of constitutional blasphemy. Unfettered discretion cannot exist where the rule of law reigns”.Attempts to classify the 
functions of public authorities as judicial and administrative does not turn up an exhaustive list. The meaning is apt to 
vary according to the purpose for which it has to be defined. For example, a function deemed to be judicial in so far 
as it is reviewable by certiorari may become administrative when an attempt is made to establish that it attracts 
absolute privilege in the law of defamation. 

All actions need to be accompanied by reasons and ought to be decided upon according to the principles of natural 
justice. Thus, the days when it used to be said that a person seeking a privilege, such as a license, is not entitled to 
be heard are long gone and however widely worded the discretion conferring provisions may be, there is a duty to 
give a reasoned decision. The rule applies to judicial as well as administrative actions of these executive bodies, 
especially where proceedings taken may affect the person or property or other rights of the parties concerned in the 
dispute. 
 

The question is not whether the authority concerned is a judicial or quasi-judicial authority; the true question is 
whether the act being performed by the said authority is or is not a judicial function or function of judicial nature. So 
the submission that an Order passed by the Governor would be susceptible to review under certain 
circumstances would be correct as the Governor was acting in a judicial capacity under Section 32 of the 
Punjab Office of the Ombudsman Act, 1997. The Section reads as follows:  Any person aggrieved by a decision or 

order of the Ombudsman may, within thirty days of the decision or order, make a representation to the Governor, who 
may pass such order thereon as he may deem fit. 

With regards to the other offices mentioned in Article 248 of the Constitution, in particular that of the President, It can 
be seen from the Khawaja Muhammad Sharif vs. Federation case that even the President has to follow certain 
dictates in reaching a decision. The Lahore High Court declared the President’s order dissolving the national 
assembly to be unconstitutional and void, and the decision was upheld by the Supreme Court. “The President  cannot 
exercise his powers……….. on wish or whim. He has to have facts, circumstances which can lead a person of his 
status to form an intelligent opinion requiring exercise of discretion of such a grave nature…………. His action must 
appear to be called for and justifiable under the constitution if challenged in a court of law.” 



The relevant case law on the subject makes it clear that Art. 248 is applicable only to the person of President, 
Governor etc. and does not cover acts undertaken whilst in office. Where acts have been undertaken ultra-vires the 
powers conferred on these offices, then such acts lie under the purview of judicial review. 

PLD 1975 SC 383 Ch. ZahurIlahi versus Mr. Zulfikar Ali Bhutto and 2 others 

In this particular case the Court held that, "We are also in agreement with the learned counsel for the petitioners that 
the immunity provisions must, in accordance with the accepted principles of interpretation, be construed strictly and 
unless persons claiming the immunity come strictly within the terms of the provisions granting the immunity, the 
immunity cannot be extended. The immunity is in the nature of an exception to the general rule that no one is above 
the law. It is, nevertheless, not possible to lay down any hard and fast rule as to what is or what is not within the 
powers and functions of a Minister or a Prime Minister but each case will have to be judged on its own facts and 
circumstances" 

PLD 1990 SC 1092 AmanUllah Khan versus The Federal Government Of Pakistan 

The insistence of the Courts to have the person against whom the remarks are made either as a party or as a witness 
is intelligible. It offers the fullest opportunity to the person concerned as well as to the Court to take a full and a 
complete view of the conduct alleged before adjudging its correctness or incorrectness by imputing personal 
motives. If mala fide of fact was pleaded by a party then it had to decide for itself whether on the material with it, the 
Minister had to be impleaded in spite of the protecting provisions of the Constitution; because if his act did not fall 
within the purview of the provision of Art 248 then he could be impleaded as a party and all the objections to such 
impleadment be dealt with in the proceedings. 

1992 SCMR 2450 Pakistan, through Secretary, Cabinet Division, Islamabad versus Nawabzada Muhammad 
Umar Khan 

This case elucidates the point that “where allegations of malafides of fact were involved or alleged, it was necessary 
that the parties against whom such malafides of fact was alleged must be impleaded as a party so that it had the 
occasion to meet the allegation which was made notwithstanding the constitutional protection enjoyed by such 
functionaries under Art.248 of the Constitution of Pakis. 

1998 PCr.L J 2104 The State versus Syed Abdullah Shah 

The Honourable High Court in disposing off an Ehtesab Reference, ordered the Chief Minister to appear in Court and 
to make a statement on oath as to how many plots had been allotted by him during his tenure as Chief Minister. Such 
order of High Court had been challenged contending that in view of provisions of Art.248, Constitution of Pakistan, 
1973, High Court could not call Chief Minister to make a statement on oath. it was held that the High Court having 
summoned Chief Minister only to make statement on oath and not to answer any charge or allegation, provisions of 
Art.248 of Constitution of Pakistan, 1973 were not applicable. 

Through the above case law it can be seen that the ambit of Article 248 of the Constitution is to be construed in the 
narrowest manner possible and that in the present instance, the Office of the Governor cannot claim blanket immunity 
under the said Article. 

We turn now to an analysis of the writ jurisdiction of the Honourable High Court under Article 199 of the Constitution 
and how the Court has proceeded to grant relief under its writ jurisdiction. 

1999 SCMR 2189 Federation of Pakistan versus Muhammad Tariq Pirzada 

In this case it was held that the functions performed by the WafaqiMohtasib are quasi-judicial. The concept of a 
representation envisaged by Article 32 of the Office of WafaqiMohtasib (Ombudsman) Order, 1983 is that where the 
Mohtasib has failed to record just and proper findings/recommendations, the President should undo the wrong done 
to the complainant for the advancement of the purposes of the Order. The powers vesting in the President under 
Article 32 have to be exercised in conformity with section 24-A of the General Clauses Act, 1897, as amended by 
General Clauses (Amendment) Act, 1997.  

http://www.pakistanlawsite.com/LawOnline/law/content21.asp?Detaildes=1990S115#N


Section 24A relates to the exercise of power under enactments and reads as follows 24A--(1) Where, by or under any 
enactment, a power to make any order or give any direction is conferred on any authority, office or person such 
power shall be exercised reasonably, fairly, justly and for the advancement of the purposes of the enactment. 

(2) The authority, office or person making any order or issuing any direction under the powers conferred by or under 
any enactment shall, so far as necessary or appropriate, give reasons for making the order or, as the case may be, 
for issuing the direction and shall provide a copy of the order or, as the case may be, the direction to the person 
affected prejudicially.” 

It was held at paragraph 7 of the judgment that adjudicatory/quasi-judicial powers resting in the President under 
Art.32 of the Order are to be exercised by him in his individual judgment by recording reasons in writing. 
Recommendations/findings recorded by the Mohtasib are binding on the Agencies concerned subject to orders by the 
President on Representation under Art. 32 of the Order and in the light of the observations of Supreme Court. “Under 
the scheme of the Order, the President exercises the same nature of functions as are performed by the Ombudsman. 
Thus visualized, the President while performing his functions under Article 32 of the Order acts in quasi-judicial and 
not in administrative capacity, which is totally distinguishable from administrative actions.” 

Therefore the Governor ought to be guided by the afore-mentioned principles whilst making an Order. Alleged failure 
to do so can be called into question under the extra-ordinary writ jurisdiction powers of the Honourable High Court 
under Art. 199 of the Constitution of the Islamic Republic of Pakistan. 

According to Justice FazalKarim,the scope of Art.199 of the Constitution of the Islamic Republic of Pakistan extends 
to any state functionary, any person who is performing a governmental functions, be he the President, the Prime 
Minister or a minister, or a civil servant is amenable to the High Court’s jurisdiction under Article 199. Dissolution of 
assembly cases namely Haji Muhammad Saifullah case, Ahmad Tariq Rahim cases. Mian Nawaz Sharif case and 
Benazir Bhutto case illustrate this point. Also Article 199 has effectively scotched the distinction between ‘judicial’, 
‘quasi-judicial’ and ‘administrative’ for the purposes of the High Court’s Judicial Review power. The court is not to 
enter into that esoteric distinction; all that it is concerned with is the lawfulness of the impugned action. This 
effectively decides that the Governor can be called upon to submit a para-wise reply explaining the reasons for his 
decision/Order. Reference can also be made to the case cited below. 

PLD 1976 SC 315 Abrar Hassan versus Government of Pakistan 

Muhammad Yaqoub Ali J held that the language employed in Article 248(1) is not capable of bearing an 

interpretation of a blanket immunity. The protection contained in it extends to the person of the President, a Governor, 
Prime Minister etc. and not to any action taken or any order passed by them. Therefore it is not restrictive of the right 
of any person to bring appropriate proceedings against Federation or Province. 

If we turn to an analysis of English administrative law, the Anisminic case is an important House of Lords decision 
establishing in particular that any error of law made by a public body will make its decision a nullity and that a 
statutory exclusion clause does not deprive the courts from their jurisdiction in judicial review unless it 
expressly states so. The Foreign Compensation Commission was set up by an act of Parliament that provided that 

‘The determination by the Commission of any application made to them under this Act shall not be called in question 
in any court of law’. The Commission rejected Anisminic’s application for compensation, and the company sought a 
declaration that the decision was unlawful. The majority (3-2) of the Law Lords held that the Commission had 
misinterpreted the criteria, and that their error of law was of such a kind that there was no ‘determination’ at all. 
According to Lord Reid, the Commission had decided the claim ‘on a ground which they had no right to take into 
account’ and as a result their decision was not a determination, but a nullity. 

The decision illustrates the courts' reluctance to give effect to any legislative provision that attempts to exclude their 
jurisdiction in judicial review even when exclusion is relatively clearly worded, the courts will hold that it does not 
preclude them from scrutinizing the decision on an error of law and quashing it when such an error occurs. It also 
establishes that any error of law by a public body will result in its decision being ultra vires. Thus the presumption 
unless clearly stated to the contrary is that an ouster clause prevents appeals mechanisms but does not 
prevent judicial review. 

We now turn to examine the grounds for granting a writ of certiorari. Quashing orders or orders of certiorari are 
frequently made when applications for judicial review are successful. By way of example, orders of certiorari have 
been made against a department of state, an individual minister who made an invalid clearance order, or an order to 



take over a school for wrong reasons or in breach of natural justice and even a prison governor in respect of a 
disciplinary award. As such, a writ of certiorari does not lie merely to “remove a suit from a lower Court to higher 
Court” as has been suggested in Para 2 (ii).Through this writ the higher court orders actions of a lower court or body 
acting in a judicious manner to be undone. The court exercises a supervisory function over bodies exercising judicial 
or quasi judicial functions. The lower body is ordered to present a record of the proceedings to the high court, which 
then reviews the proceedings and will quash previous decisions that it finds to be bad. 

Amongst the grounds for which certiorari may issue includes breach of natural justice. "Audi alterampartam" is the 
legal maxim that states no one shall be condemned unheard. Where an order has been passed against a party 
without complying with fundamental principle, viz, audialterampartem, such an order is nullity and non-entity 

notwithstanding the fact that the proceedings resulting in the order were sacred and sacrosanct. [24] 

2002 YLR 2307 Rehmat Ali versus Punjab Small Industries Corporation 

In this case whilst considering Sec. 32 of the Punjab Office of the Ombudsman Act, 1997 and Art. 199 it was found 
that the Representation filed by the respondent against the decision of the Ombudsman was accepted by the 
Secretary of Governor without issuing notice to petitioner and without providing him with the opportunity for a proper 
hearing. It was held that a proper hearing should have been granted to the petitioner before reversing the findings of 
Ombudsman. The Representation having routed through Secretary to the Governor along with his remarks, the 
Secretary before forwarding representation of aggrieved persons should have provided personal hearing either by 
himself or by designated officer not less than 19 Grade to provide proper hearing to all concerned. Such procedure 
having not been adopted at the time of reversing findings of Ombudsman, order passed by the Secretary was set 
aside. 

It can be seen from the above case that the principles of natural justice are to be followed when affording the remedy 
of representation before the Governor as envisaged by Sec 32 of the 1997 Act. This provision of Representation has 
been provided by the Act to remedy any perceived or apparent injustice caused by an order of the Ombudsman. 
Furthermore the extra-ordinary writ jurisdiction of the High Courts under Art 199 provides recourse to remedy for an 
aggrieved party provided no alternate remedy is available. Therefore a writ against the Governor may lie for acting in 
a quasi-judicial capacity whilst discharging functions as Representation Authority if the order passed suffers from 
non-application of the principles of natural justice. 

The Governor acts as persona designata whilst discharging his duties under Sec.32 of the Act. The following two 
cases clarify that a constitutional petition may be maintained against a person acting in such a capacity. 

2012 CLC 1369 Brothers Sugar Mills Limited Versus Punjab Cooperative Board For Liquidation 

“We have heard the learned counsel for the parties and find that in the judgment of the honourable Supreme Court 
(2000 SCMR 567) read with PLD 98 SC 103, it has been clearly, unequivocally and in a lucid manner held that the 
Cooperative Judge while exercising, his power under the Act is a persona designata and against his orders, a 
constitution petition can be maintained.” “Therefore, we are of the firm view that where a decision, has been rendered 
by a persona designata under the special law, even by a Judge of the High Court, such court comes within the 
purview of the connotation of the "person" defined under Article 199(4) of the Constitution of Islamic Republic, of 
Pakistan, 1973 and an appropriate writ shall be available to an aggrieved party.” 

Such person means a person pointed out or described as an individual as opposed to a person ascertained as a 
member of a class or as filing a particular character. 

PLD 1953 Dacca 209 AfsaruddinBhuiya versus Wazed Ali Khan 

It was held by Ibrahim, J. that "In legal phraseology the expression "persona designata" means a person described in 
the statute or legal instrument by his official designation, and the function may be judicial or otherwise. If the function 
is a judicial function, then he is a Court, though he is described not as a Court but by official designation". The 
learned Judge reached this conclusion on a reference to a Full Bench decision of the Patna High Court reported in 
Dirji v. Goalin (A I R 1941 Pat. 65) in which Fazl Ali, J. expressed himself in the following terms: 

http://advocategeneral.punjab.gov.pk/#_ftn24


". . There is no real antithesis between the expressions "persona designata" and "Court"; in other words, 
even a persona designata may be a Court. Whether he is a Court or not depends upon his powers and the 
functions which he has to discharge." 

It was, therefore, held by Ibrahim, J. that although the statute mentions him as a District Judge, he is amenable to the 
jurisdiction of this Court as he performed judicial functions. 

3.         Therefore based on the case law cited, it can be safely concluded that there is no bar to the Governor being 
impleaded in the pending writ petition. Additionally, a party against whom specific allegations and prayer is made 
cannot be said to be an unnecessary and improper party to proceedings. Article 248 does not provide blanket 
immunity and any act undertaken pursuant to discharging quasi-judicial functions can be called to question under the 
jurisdiction of the Honourable High Court. 
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